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November 24, 2009 

6:00 PM

City Manager: Norton N. Bonaparte, Jr. 

Mayor: William W. Bunten  

Councilmembers

Karen A. Hiller District No. 1 Deborah Swank District No. 6 

John Alcala District No. 2 Robert E. Archer District No. 7 

Sylvia E. Ortiz District No. 3 Jeff Preisner District No. 8

Jack Woelfel District No. 4 Richard Harmon District No. 9

Larry Wolgast District No. 5   

 

Addressing the Council: No person shall address the Council during a Council 

Meeting, unless they have notified the City Clerk by 5:00 P.M. on the day of any Council 

Meeting of their desire to speak on a specific matter on the published meeting agenda 

or during the public comment portion of the Council Meeting. This limitation shall not 

apply to items added during the course of a meeting. The Council does not take action 

with respect to any subject not on the agenda unless added to the agenda by a two-

thirds vote of the Council

Persons addressing the City Council will be limited to four (4) minutes of public address on a 

particular agenda item. Debate, question/answer dialogue or discussion between 

Councilmembers will not be counted towards the four (4) minute time limitation. The Chair 

may extend time with the unanimous consent of the Council or the Council by affirmative vote 

of five (5) members may extend the four (4) minute limitation. 

Persons will be limited to addressing the City Council one (1) time on a particular matter 

unless otherwise allowed by an affirmative vote of five (5) members of the City Council.

Citizens wishing to offer Public Comment may sign up by phoning the City Clerk’s office at 

368-3940.

To make arrangements for special accomodations please call 785-368-3940. A 48-hour 

advance notice is preferred.

The Federal Communications Commission (FCC) has adopted use of the 711 dialing code for access 

to Telecommunications Relay Services (TRS). TRS permits persons with a hearing or speech 

disability to use the telephone system via a text telephone (TTY) or other device to call persons with 

or without such disabilities. To reach the City Clerk’s office using the TRS, please dial 711.  

 

(Agendas are available on Thursday afternoon in the City Clerk’s office, 215 SE 7th – Room 166 and 

on the City’s web site at http://www.topeka.org) 

 



 

INVOCATION:  

PLEDGE OF ALLEGIANCE:  

1. PROCLAMATIONS:  
   "World AIDS Day"

 

2. PRESENTATIONS:  
   "None scheduled at this time."

 

3. ROLL CALL:  

4. CONSENT AGENDA:  

 

A. Board Appointment - Human Relations Commission 
 
BOARD APPOINTMENT recommending the re-appointment of Bill Beachy to the Human 
Relations Commission for a term that would end November 30, 2011.  (Council District No. 
6) 

 

 

B. Board Appointment - Metropolitan Topeka Airport Authority 
 
BOARD APPOINTMENT recommending the re-appointment of Eduardo Ramirez to the 
Metropolitan Topeka Airport Authority for a term that would end November 30, 2012.  
(Council District No. 2) 

 

 

C. Board Appointment - Metropolitan Topeka Airport Authority 
 
BOARD APPOINTMENT recommending the re-appointment of Sam Carkhuff to the 
Metropolitan Topeka Airport Authority for a term that would end November 30, 2012.
(Council District No. 5) 

 

 D. MINUTES of the regular meeting of November 17, 2009 
 

 

 E. APPLICATIONS: 
 

 

5. PUBLIC HEARINGS:  

 

A. Notice of Public Hearing - 2009 Operating Budget Amendment 
 
AUTHORIZING a public hearing on December 15, 2009 for the purpose of hearing and 
answering objections of taxpayers to the proposed amendments to the 2009 Operating 
Budget. 
 
Voting Requirement:  Majority vote of the Governing Body, including the Mayor. 
 
(Approval will increase the expenditure limit for the Golf Course Improvement Fund and the 
Transient Guest Tax Fund.  It will also authorize transfers for approved expenditures and 
projects from the County Half-Cent Sales Tax, General Fund, and Special Street Repair 
Fund. The Notice of Public Hearing will be published in the November 30, 2009 edition of the 
Topeka Metro Newspaper.)   

 
ATTACHMENTS 

6. UNFINISHED BUSINESS:  

 

A. Ordinance - Fencing Requirements (ACZR09/4) 
 
AN ORDINANCE introduced by City Manager Norton N. Bonaparte, Jr., concerning 
fencing requirements, amending City of Topeka Code Section 48-29.03 and specifically 
repealing said original section.  Final Reading.  (ACZR09/4) 
 
Voting Requirement:  Majority vote of the Governing Body, including the Mayor. 
 
(Approval would amend the Zoning Code to clarify that only fences within parks can exceed 
the four foot height requirement in a front yard.) 

 
ATTACHMENTS 



 

B. Resolution - City of Topeka 2010 Legislative Agenda 
 
A RESOLUTION introduced by Deputy Mayor Richard Harmon adopting the City of 
Topeka's legislative agenda for the 2010 legislative session.  (Deferred from the meeting of 
November 10, 2009.) 
 
(Approval would adopt the City of Topeka's legislative agenda for the 2010 legislative session.)  

 
ATTACHMENTS 

7. NEW BUSINESS:  

 

A. Resolution - Zoo Improvement Project No. T-301000.00 
 
A REVISED PROJECT BUDGET in the amount of $300,000 and A RESOLUTION 
introduced by City Manager Norton N. Bonaparte, Jr., amending the Project Budget for 
Improvement Project No. T-301000.00 (HTE 302790) which provides for the African 
Aviary Exhibit and authorizing the same, and rescinding Resolution No. 8035. 
 
(Authorizing $300,000 to provide for the design and construction of a new 1,800 square foot 
enclosed wire mesh African bird structure. The project will be funded by Friends of the Topeka 
Zoo.) 

 
ATTACHMENTS 

 

B. Resolution - Complete Streets Policy 
 
A RESOLUTION introduced by Councilmember Larry Wolgast encouraging the 
implementation of walkable, bikeable complete streets that accommodate bicyclists, 
pedestrians, public transportation passengers and users of all abilities.  (All Council 
Districts) 
 
(Approval would establish a clear policy that the City should integrate and implement the 
Complete Streets, to the extent financially feasible, as a guiding principle for public 
improvement design and construction.) 

 
ATTACHMENTS 

 

C. Ordinance - Weekly Expenditures - November 2-8, 2009 
 
AN ORDINANCE introduced by City Manager Norton N. Bonaparte, Jr., allowing and 
approving City expenditures for the period of November 2, 2009, through November 8, 
2009, and enumerating said expenditures therein.  First and Final Reading. 

 
ATTACHMENTS 

8. ZONING:  

 

A. Ordinance - Cory Higginbotham (Z09/8) 
 
AN ORDINANCE introduced by City Manager Norton N. Bonaparte, Jr., amending the 
"District Map" referred to and made a part of the Zoning Ordinances by Section 48-1.04 
of the Code of the City of Topeka, by providing for certain changes in zoning on property 
located at 1236 SW Garfield Avenue from "R-2" Single Family Dwelling District TO "M-1" 
Two Family Dwelling District.  Final Reading.  (Z09/8) (Council District No. 6) 
 
Voting Requirement:  Majority vote of the Governing Body, including the Mayor. 
 
(Approval would allow the property to be used for two-family residential uses.) 

 
ATTACHMENTS 

9. MISCELLANEOUS:  

 
- 
 

 

10. PRESENTATIONS BY THE CITY MANAGER, MAYOR AND MEMBERS OF THE 
COUNCIL:

 

 
- 
 

 

11. PUBLIC COMMENT:  

 
- 
 

 

12. ADJOURNMENT:  



 
- 
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October 23, 2009

 DATE: November 24, 2009

CONTACT PERSON: DOCUMENT #:

SECOND PARTY/SUBJECT: PROJECT #:

CATEGORY/SUBCATEGORY 

CIP PROJECT: No

ACTION OF COUNCIL: JOURNAL #:

PAGE #:

DOCUMENT DESCRIPTION:

POLICY ISSUE:

STAFF RECOMMENDATION:

BACKGROUND:

BUDGETARY IMPACT:

SOURCE OF FUNDING:

ATTACHMENTS:

No Attachments Available 
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October 23, 2009

 DATE: November 24, 2009

CONTACT PERSON: DOCUMENT #:

SECOND PARTY/SUBJECT: PROJECT #:

CATEGORY/SUBCATEGORY 

CIP PROJECT: No

ACTION OF COUNCIL: JOURNAL #:

PAGE #:

DOCUMENT DESCRIPTION:

POLICY ISSUE:

STAFF RECOMMENDATION:

BACKGROUND:

BUDGETARY IMPACT:

SOURCE OF FUNDING:

ATTACHMENTS:

No Attachments Available 
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October 23, 2009

 DATE: November 24, 2009

CONTACT PERSON: DOCUMENT #:

SECOND PARTY/SUBJECT: PROJECT #:

CATEGORY/SUBCATEGORY 

CIP PROJECT: No

ACTION OF COUNCIL: JOURNAL #:

PAGE #:

DOCUMENT DESCRIPTION:

 

   "World AIDS Day"

POLICY ISSUE:

STAFF RECOMMENDATION:

BACKGROUND:

BUDGETARY IMPACT:

SOURCE OF FUNDING:

ATTACHMENTS:

No Attachments Available 
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October 23, 2009

 DATE: November 24, 2009

CONTACT PERSON: DOCUMENT #:

SECOND PARTY/SUBJECT: PROJECT #:

CATEGORY/SUBCATEGORY 

CIP PROJECT: No

ACTION OF COUNCIL: JOURNAL #:

PAGE #:

DOCUMENT DESCRIPTION:

 

   "None scheduled at this time."

POLICY ISSUE:

STAFF RECOMMENDATION:

BACKGROUND:

BUDGETARY IMPACT:

SOURCE OF FUNDING:

ATTACHMENTS:

No Attachments Available 
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October 23, 2009

 DATE: November 24, 2009

CONTACT PERSON: DOCUMENT #:

SECOND PARTY/SUBJECT: PROJECT #:

CATEGORY/SUBCATEGORY 

CIP PROJECT: No

ACTION OF COUNCIL: JOURNAL #:

PAGE #:

DOCUMENT DESCRIPTION:

POLICY ISSUE:

STAFF RECOMMENDATION:

BACKGROUND:

BUDGETARY IMPACT:

SOURCE OF FUNDING:

ATTACHMENTS:

No Attachments Available 
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November 4, 2009

 DATE: November 24, 2009

CONTACT PERSON: Mayor Bunten DOCUMENT #:

SECOND PARTY/SUBJECT: Human Relations 
Commission 

PROJECT #:

CATEGORY/SUBCATEGORY 006 Communication / 003 Requests

CIP PROJECT: No

ACTION OF COUNCIL: JOURNAL #:

PAGE #:

DOCUMENT DESCRIPTION:

 
BOARD APPOINTMENT recommending the re-appointment of Bill Beachy to the Human Relations Commission 
for a term that would end November 30, 2011.  (Council District No. 6)

POLICY ISSUE:

N/A 

STAFF RECOMMENDATION:

The Mayor is recommending the re-appointment of Bill Beachy to the Human Relations Commission for a two year term 
that will end November 30, 2011.  The Commission does have an attendance policy which states that a member may 
be removed after failure to attend four (4) commission meetings in one (1) calendar year or failure to attend three (3) 
consecutive commission meetings in one (1) calendar year.  There have been 27 meetings; Mr. Beachy has two 
excused absences. Mr. Beachy was nominated by Councilwoman Swank. 

BACKGROUND:

Ordinance 18382.  The purpose of the Human Relations Commission is to endeavor to eliminate prejudice among 
various racial, ethnic and other groups in the city and to further goodwill among all people of the city.   

BUDGETARY IMPACT:

N/A 

SOURCE OF FUNDING:

N/A 

ATTACHMENTS:

No Attachments Available 
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November 4, 2009

 DATE: November 24, 2009

CONTACT PERSON: Mayor Bunten DOCUMENT #:

SECOND PARTY/SUBJECT: Metropolitan Topeka 
Airport Authority

PROJECT #:

CATEGORY/SUBCATEGORY 006 Communication / 003 Requests

CIP PROJECT: No

ACTION OF COUNCIL: JOURNAL #:

PAGE #:

DOCUMENT DESCRIPTION:

 
BOARD APPOINTMENT recommending the re-appointment of Eduardo Ramirez to the Metropolitan Topeka 
Airport Authority for a term that would end November 30, 2012.  (Council District No. 2)

POLICY ISSUE:

N/A 

STAFF RECOMMENDATION:

The Mayor is recommending the re-appointment of Eduardo Ramirez to the Metropolitan Topeka Airport Authority for a 
three year term that will end November 30, 2012.  There is no official attendance policy, however, there have been 40 
meetings and Mr. Ramirez has three absences. This is a statutory board wherein the Mayor nominates and the Council 
approves.   

BACKGROUND:

KSA 27-327 et seq.  The Metropolitan Topeka Airport Authority was created pursuant to KSA 27-327 et seq and shall 
have the powers granted according to the provisions of the statute.  Members must be city residents and may not serve 
more than three consecutive terms.  This appointment is the third and final term for Mr.  Ramirez.   

BUDGETARY IMPACT:

N/A 

SOURCE OF FUNDING:

N/A 

ATTACHMENTS:

No Attachments Available 
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November 4, 2009

 DATE: November 24, 2009

CONTACT PERSON: Mayor Bunten DOCUMENT #:

SECOND PARTY/SUBJECT: Metropolitan Topeka 
Airport Authority

PROJECT #:

CATEGORY/SUBCATEGORY 006 Communication / 003 Requests

CIP PROJECT: No

ACTION OF COUNCIL: JOURNAL #:

PAGE #:

DOCUMENT DESCRIPTION:

 
BOARD APPOINTMENT recommending the re-appointment of Sam Carkhuff to the Metropolitan Topeka Airport 
Authority for a term that would end November 30, 2012.(Council District No. 5)

POLICY ISSUE:

N/A 

STAFF RECOMMENDATION:

The Mayor is recommending the re-appointment of Sam Carkhuff to the Metropolitan Topeka Airport Authority for a 
three year term that will end November 30, 2012.  There is no official attendance policy, however, there have been 40 
meetings and Mr. Carkhuff has six absences.  This is a statutory board, wherein the Mayor nominates and the Council 
approves.   

BACKGROUND:

KSA 27-327 et seq.  The Metropolitan Topeka Airport Authority was created pursuant to KSA 27-327 et seq and shall 
have the powers granted according to the provisions of the statute.  Members must be city residents and may not serve 
more than three consecutive terms.  This appointment is the third and final term for Mr. Carkhuff.  

BUDGETARY IMPACT:

N/A 

SOURCE OF FUNDING:

N/A 

ATTACHMENTS:

No Attachments Available 
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October 23, 2009

 DATE: November 24, 2009

CONTACT PERSON: DOCUMENT #:

SECOND PARTY/SUBJECT: PROJECT #:

CATEGORY/SUBCATEGORY 

CIP PROJECT: No

ACTION OF COUNCIL: JOURNAL #:

PAGE #:

DOCUMENT DESCRIPTION:

POLICY ISSUE:

STAFF RECOMMENDATION:

BACKGROUND:

BUDGETARY IMPACT:

SOURCE OF FUNDING:

ATTACHMENTS:

No Attachments Available 
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October 23, 2009

 DATE: November 24, 2009

CONTACT PERSON: DOCUMENT #:

SECOND PARTY/SUBJECT: PROJECT #:

CATEGORY/SUBCATEGORY 

CIP PROJECT: No

ACTION OF COUNCIL: JOURNAL #:

PAGE #:

DOCUMENT DESCRIPTION:

POLICY ISSUE:

STAFF RECOMMENDATION:

BACKGROUND:

BUDGETARY IMPACT:

SOURCE OF FUNDING:

ATTACHMENTS:

No Attachments Available 
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November 9, 2009

 DATE: November 24, 2009

CONTACT PERSON: Jim Langford DOCUMENT #:

SECOND PARTY/SUBJECT: PROJECT #:

CATEGORY/SUBCATEGORY 004 Budgets or Appropriations / 001 Operating Budget - City

CIP PROJECT: No

ACTION OF COUNCIL: JOURNAL #:

PAGE #:

DOCUMENT DESCRIPTION:

 
AUTHORIZING a public hearing on December 15, 2009 for the purpose of hearing and answering objections of 
taxpayers to the proposed amendments to the 2009 Operating Budget. 
 
Voting Requirement:  Majority vote of the Governing Body, including the Mayor. 
 
(Approval will increase the expenditure limit for the Golf Course Improvement Fund and the Transient Guest Tax Fund.  
It will also authorize transfers for approved expenditures and projects from the County Half-Cent Sales Tax, General 
Fund, and Special Street Repair Fund. The Notice of Public Hearing will be published in the November 30, 2009 edition 
of the Topeka Metro Newspaper.)  

POLICY ISSUE:

Cities are authorized by K.S.A.79-2929a to amend budgets to spend money not in the original budget. The additional 
expenditures cannot be financed by additional tax levy. The policy question is whether to set a public hearing and 
consider amending the 2009 budget to increase expenditures from certain funds and include approved transfers. 

STAFF RECOMMENDATION:

Set the public hearing. 

BACKGROUND:

Golf Course Improvement Reserve Fund.  The 2009 beginning balance for the fund was $57,003 more than budgeted, 
which allowed additional improvements at Cypress Ridge Golf Course. 
 
Transient Guest Tax Fund.  The annual transfer to the Historic Preservation Fund is based on the amount of revenue 
over the $200,000 dedicated to the Overland Station project generated in the prior year by the additional one percent 
approved in 2003 .   For 2009, this amount was $21,243 more than approved.  Tourism Development Program grants 
were $20,000 less than budgeted because one of the grantees was not able to accept its award.  The net of the two 
caused the Transient Guest Tax Fund to be overspent by $1,243 for 2009.  The amendment provides for the $1,243, 
which is funded by unbudgeted fund balance, and increases the transfer to the Historic Asset Tourism Fund. 
 
Transfers.  The amendment provides for several transfers that were not included in the original budget.  The first is 

 

Item #11



$55,000 from the General Fund to the I-70 Beautification Project.  The expenditure was approved by the City Council in 
Resolution 8156 (approved 5/5/09). 
   The second is the increased transfer of $21,343 from the Transient Guest Tax Fund to the Historic Asset Tourism 
Fund discussed above. 
   The third and fourth are transfers from the Half-Cent Sales Tax Fund for two city projects financed by the revenue 
from the Shawnee County half-cent sales tax.  The transfers include $152,000 for the 21st and Urish project and 
$850,000 for the 29th and Wanamaker project. 
   The last transfer of $41,503 from the Special Street Repair Fund to Project 701922, the 6th Street Improvement from 
Oakley to Gage, was done to provide the last piece of city financing after the Kansas Department of Transportation 
determined final project costs.  The expenditure was approved in Ordinance 19307 on 9/15/09.    

BUDGETARY IMPACT:

The amendments to the Golf Course Improvement Reserve Fund and Transient Guest Tax Fund increase expenditures 
by $20,297.  The transfers are done within approved expenditures.  

SOURCE OF FUNDING:

Golf Course Improvement Fund   $19,054 
Transient Guest Tax Fund   $1,243 

ATTACHMENTS:

Notice of Public Hearing

Transfers

Item #11



NOTICE OF BUDGET HEARING AMENDING THE 2009 BUDGET

The governing body of the CITY OF TOPEKA, KANSAS will meet on the 15th day of December, 2009 at 6:00 pm,

at the CITY COUNCIL CHAMBERS at 214 E. Eighth Street, for the purpose of hearing and answering

objections of taxpayers relating to the proposed amended use of funds.

Detailed budget information is available at OFFICE OF THE CITY MANAGER, CITY HALL and will be available at this hearing.

BUDGET SUMMARY

The amendments would increase the expenditure limit for the Golf Improvement Reserve Fund for improvements at Cypress Ridge Gol

Course, and theTransient Guest Tax Fund to accommodate a larger than budgeted transfer to the Historic Asset Tourism Fund.  

The additional expenditures would be paid for by previously unbudgeted revenue.  The amendments would also authorize transfers 

from the Half-Cent Sales Tax Fund, General Fund and Special Street Repair Fund for capital projects.

Adopted Budget Proposed Amendment

2009 2009

Fund Actual Tax Rate

Amount of Ad 

Valorem Tax Expenditures Expenditures

Golf Course Improvement Reserve --                       -$                          20,000$                 39,054$                            

Transient Guest Tax --                       -$                          2,181,000$            2,182,243$                       

--                       -$                          -$                          -$                                      

By Order of the governing Body:

City Clerk

Attachment number 1
Page 1 of 1



STATE OF KANSAS

City of Topeka/Shawnee County

2009

SCHEDULE OF 2009 BUDGETED TRANSFERS

Actual

Fund Trans From: Fund Trans To: 2007 2008 2009 Statute

101 GENERAL CAPITAL PROJECTS 800,000$     -$                 -$                 KSA 12-1, 118

101 GENERAL 285 UNSAFE STRUCTURES 200,000       200,000       200,000       KSA 12-1, 118; KSA 12-

101 GENERAL 265 PARKS AND 467,032       -                   -                   Administrative; KSA 12-

101 GENERAL 268 ZOO 230,979       -                   -                   Administrative; KSA 12-

230 GENERAL 101 GENERAL 13,827         -                   -                   KSA 79-2934

230 GENERAL CAPITAL PROJECTS 700,000       801,000       85,000         KSA 12-1, 118

271 TRANSIENT GUEST TAX 265 PARKS AND 

RECREATION

115,000       145,000       129,000       KSA 12-1697; Charter Ord. 

#69

271 TRANSIENT GUEST TAX 101 GENERAL 60,000         60,000         53,000         KSA 12-1697; Charter Ord. 

#69

271 TRANSIENT GUEST TAX CAPITAL PROJECTS 

(Overland Station)

200,000       200,000       200,000       KSA 12-1697; Charter Ord. 

#69

271 TRANSIENT GUEST TAX 268 ZOO 87,000         55,000         48,500         KSA 12-1697; Charter Ord. 

#69

271 TRANSIENT GUEST TAX 289 HISTORIC 

PRESERVATION

-                   106,159       131,243       KSA 12-1697; Charter Ord. 

#69

282 CAPITAL PROJECTS 

PLANNING

301 BOND AND INTEREST 179,428       -                   -                   KSA 12-1, 118; Ordinance 

#15687

290 HALF-CENT SALES TAX 301 BOND AND INTEREST 4,389,518    3,405,799    3,571,006    KSA 79-2934

429 PLANNING 101 GENERAL 119,552       -                   -                   KSA 79-2958

640 WORKERS 

COMPENSATION

268 ZOO 14,032         -                   -                   KSA 12-2615

640 WORKERS 

COMPENSATION

265 PARKS AND 

RECREATION

50,466         -                   -                   KSA 12-2615

640 WORKERS 

COMPENSATION

101 GENERAL 435,502       -                   -                   KSA 12-2615

COMBINED UTILITIES (623 

Stormwater)

291 SPECIAL STREET -                   -                   200,000       KSA 79-2934

101 GENERAL CAPITAL PROJECTS 180270 I-

70 BEAUTIFICATION

-                   -                   55,000         KSA 12-1,118; Resolution 

8156

290 HALF-CENT SALES TAX CAPITAL PROJECTS 701981-

21st & Urish

-                   -                   152,000       KSA 79-2934

290 HALF-CENT SALES TAX CAPITAL PROJECTS 70204B-

29th & Wanamaker

-                   -                   850,000       KSA 79-2934

291 SPECIAL STREET CAPITAL PROJECTS 701922-

SW 6th from  Oakley to Gage

-                   -                   41,503         KSA 12-1,118; Ordinance 

19307

Total 8,062,336$  4,972,958$  5,716,252$  

* amended transfers shaded

Attachment number 2
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November 9, 2009

 DATE: November 24, 2009

CONTACT PERSON: David Thurbon DOCUMENT #:

SECOND PARTY/SUBJECT: PROJECT #:

CATEGORY/SUBCATEGORY 013 Ordinances - Codified / 161 Comprehensive Zoning Cases

CIP PROJECT: No

ACTION OF COUNCIL: JOURNAL #:

PAGE #:

DOCUMENT DESCRIPTION:

 
AN ORDINANCE introduced by City Manager Norton N. Bonaparte, Jr., concerning fencing requirements, 
amending City of Topeka Code Section 48-29.03 and specifically repealing said original section.  Final 
Reading.  (ACZR09/4) 
 
Voting Requirement:  Majority vote of the Governing Body, including the Mayor. 
 
(Approval would amend the Zoning Code to clarify that only fences within parks can exceed the four foot height 
requirement in a front yard.)

POLICY ISSUE:

Clarification of the intent of the Zoning Code front yard fence height requirement. 

STAFF RECOMMENDATION:

The Planning Commisssion and Planning Department recommend approval of the attached ordinance. 

BACKGROUND:

The Zoning Code requires any fence located in the front yard to be no higher than 4 feet unless it is "in or around parks 
and recreration facilities." The attached ordinance would clarify this requirement by stating that the fence must be "in" a 
park in order to be exempt from the 4 foot height requirement. Please see the attached Planning Commission staff 
report for a fuller discussion of this issue. The attached aerial photo shows a property that the County Court (on appeal 
from the City's Municipal Court) recently ruled was "around" a recreational facility. 

BUDGETARY IMPACT:

NA 

SOURCE OF FUNDING:

NA 

ATTACHMENTS:
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Planning Commission staff report

Aerial photo

Plng Comm Policy Minutes 

Plng Comm Public Hearing Minutes

Ordinance

Item #12



 

Amendment to Fence Regulations – AZCR09/4 
 

September 21, 2009 Planning Commission 

 

Purpose: Attached is a draft Ordinance amending Sect. 48-29.03(c) in the fence regulations 

relating to an exception to the height and location for fences that are “in or around parks and 

recreational facility”.  The purpose of the amendment is to clarify the “in and around” language 

that is used in the current provision and to more precisely specify which fences are exempt.     

 

Current Regulations: This provision in the current regulation states that fences “in and around 

parks and recreational facilities” are exempt from the location and height requirements for fences 

in residential districts.  This amendment will clarify recent confusion as to how far a fence must 

be from a park or recreational facility in order to be exempt.  Staff interpretation of this provision 

is that it exempts fences that are part of or enclosing the boundary of a park or recreational 

facility with the intent to allow fences higher than 8’ within parks or surrounding the park itself. 

 

The City of Topeka lost a recent District Court case pertaining to this provision when the term 

“around” was applied to a fence on a single-family dwelling property that is adjacent to 

Avondale East Elementary School because it is “around” a recreation facility. The defendant had 

erected a fence 6’ to 8’ tall beyond the front face of their dwelling in order to keep their 

rottweiler dogs from escaping.     

 

Staff believes the intent of this provision was not meant to refer to fences on single-family 

dwelling properties that are near or adjacent to parks and was instead intended to refer to those 

fences that are within or accessory to parks and recreational facilities; meaning fences located 

“around” the perimeter of the park itself or fences within the park boundaries.  The provision 

clearly excludes fences accessory to those facilities on single-family dwelling properties (i.e. 

sand boxes, play areas, or swimming pools).       

 

The Ordinance will clarify this language referring to “in and around” to mean fences accessory 

to or located within the parks and/or recreational facility properties themselves.   

 

Recommendation: Planning staff recommends approval of the attached Ordinance amending the 

fence regulations.     

 

 

Enc: Aerial map of 3200 SE Colfax 

        Proposed Ordinance 
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                                                                                                                               1 

MINUTES OF THE TOPEKA PLANNING COMMISSION POLICY BOARD 
Monday, August 24, 2009 

620 SE MADISON STREET, HOLLIDAY CONFERENCE ROOM 
TOPEKA, KANSAS 

 
 
ACZR09/4-Discussion of proposed amendment to the City of Topeka Comprehensive 
Zoning Regulations relating to fence heights. 
David Thurbon, Planning Director spoke and introduced Gaylene Epke, Zoning Inspector IV.  
Mr.Thurbon said the ordinance states no portion of a fence shall exceed eight feet in height. 
Mr. Thurbon said the ordinance in the fence regulations relating to an exemption to the 
height and location for fences that are in or around parks and recreational facility.”  Mr. 
Thurbon said the purpose of the amendment is to clarify the “in and around” language that is 
used in the current provision and to more precisely specify which fences are exempt.  Mr. 
Thurbon said this provision in the current regulations states that fences “in and around parks 
and recreations facilities” are exempt from the locations and height requirements for fences 
in residential districts.  Mr. Thurbon said this amendment change will clarify the recent 
confusions as to how far a fence must be from park or recreational facility in order to be 
exempt.  Staff interpretation of this provision is that it exempts fences that are part of our 
enclosing the boundary of a park or recreational facility with the intent to allow fences higher 
than 8” within parks or surrounding the park itself. 
 
Mr. Thurbon spoke about a case the City Of Topeka lost in District Court pertaining to this 
provision when the term “around” was applied to a fence on a single-family property that is 
adjacent to Avondale East Elementary School because it is “around” a recreational facility.  
The defendant had an erected a fence 6’ to 8’ ft. tall beyond the front face of their property in 
order to keep their rottweiler dogs from escaping. 
 
Mr. Thurbon said staff believes the intent of the provision was not meant to refer to fences on 
single-family properties that are near or adjacent to parks and was instead intended to refer 
to those fences that are within or accessory to parks and recreational facilities; meaning 
fences located “around” the perimeter of the park itself or fences with the park boundaries.  
The provision clearly excludes fences accessory to those facilities on single-family 
properties.  Mr. Thurbon said the ordinance will clarify this language referring to “in and 
around” to mean fences accessory to or located within the parks and or recreational facility 
properties themselves. 
 
The Planning Commission discussed and recommended the ordinance amending the fence 
regulations be advertised for public hearing. And clarifying the language referring to “in and 
around” to mean fences located within parks and/or recreational facility properties. 
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 1   

"

Minutes of the 

Topeka Planning Commission 

September 28, 2009 
 

 

ACZR09/4 an amendment to the City of Topeka Comprehensive Zoning Regulations.  Section 48-

29.03 of the Topeka City Code for the purpose of amending subsection (c) of the Fence 

Regulations related to exceptions to the requirements for fences in or around parks and 

recreational facilities.  David Thurbon summarized the amendment. 
 

Discussion by members: 
Mr. Boyd asked if the board is to take action on this item tonight?  Mr. Thurbon replied, yes, it has 
been advertised for public hearing then it will be forward on to city council. 
 
No one spoke in favor or in opposition to the proposal.   
 

Doug Bassett moved approval, seconded by Rich Beardmore.  APPROVAL.  (8-0-0) 
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ORD/Fences   10/8/09 1 

(Published in the Topeka Metro News _______________________________________) 1 
 2 

ORDINANCE NO. _____________ 3 
 4 

AN ORDINANCE introduced by City Manager Norton N. Bonaparte, Jr., concerning 5 
fencing requirements, amending City of Topeka Code § 48-29.03 6 
and specifically repealing said original section. 7 

 8 
 BE IT ORDAINED BY THE COUNCIL OF THE CITY OF TOPEKA, KANSAS: 9 
 10 
 Section 1. That section 48-29.03, Fences, of The Code of the City of Topeka, 11 

Kansas, is hereby amended to read as follows: 12 

Fences. 13 

(a) Location and height:  Fences and hedges, shall be subject to the following 14 

location and height requirements: 15 

(1) No portion of a fence shall exceed eight feet in height. 16 

(2) Fences and hedges shall be located so no part thereof extends into 17 

public right-of-way nor is located closer than one foot from a public sidewalk. 18 

(3) In "R" or "M" districts, fences beyond the front face of the principal 19 

structure shall not exceed four feet in height. 20 

(b) Hazards: 21 

(1) No fence shall be constructed which will constitute a traffic hazard, 22 

and no permit shall be granted for the construction of a fence until the city or 23 

county engineer has certified that the proposed fence will not constitute a traffic 24 

hazard. 25 

(2) No fence shall be constructed in such a manner or design as to be 26 

hazardous or dangerous to persons or animals. 27 
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ORD/Fences   10/8/09 2 

(c) The following shall constitute exceptions to the requirements of subsection 28 

(a);: 29 

(1) Fences located in or aroundupon parks and/or recreational 30 

facilities; excepting thoseprovided, however this exception shall not apply to 31 

recreational facilities which are accessory to a single-family dwelling. 32 

 Section 2. That original § 48-29.03 of The Code of the City of Topeka, 33 

Kansas, is hereby specifically repealed. 34 

 Section 3. This ordinance shall take effect and be in force from and after its 35 

passage, approval and publication in the official City newspaper. 36 

 PASSED AND APPROVED by the City Council __________________________. 37 
 38 
CITY OF TOPEKA, KANSAS 39 
 40 
 41 
 42 
__________________________________ 43 
William W. Bunten, Mayor 44 

 45 
ATTEST: 46 
 47 
 48 
 49 
____________________________ 50 
Brenda Younger, City Clerk 51 
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November 12, 2009

 DATE: November 24, 2009

CONTACT PERSON: Deputy Mayor Richard 
Harmon

DOCUMENT #:

SECOND PARTY/SUBJECT: 2010 Legislative Agenda PROJECT #:

CATEGORY/SUBCATEGORY 020 Resolutions / 005 Miscellaneous

CIP PROJECT: No

ACTION OF COUNCIL: 11/10/09 deferred to 
11/24/09.

JOURNAL #:

PAGE #:

DOCUMENT DESCRIPTION:

 
A RESOLUTION introduced by Deputy Mayor Richard Harmon adopting the City of Topeka's legislative agenda 
for the 2010 legislative session.  (Deferred from the meeting of November 10, 2009.) 
 
(Approval would adopt the City of Topeka's legislative agenda for the 2010 legislative session.) 

POLICY ISSUE:

Which topics shall be included in the City's 2010 legislative agenda. 

STAFF RECOMMENDATION:

BACKGROUND:

City of Topeka Resolution No. 8044 states the City Council shall by November 15 of each year adopt a resolution 
establishing a legislative agenda for the next session of the Kansas legislature. 
 
This document will be used to guide City staff and the City's lobbyist during the 2010 legislative session.  

BUDGETARY IMPACT:

None 

SOURCE OF FUNDING:

N/A 

ATTACHMENTS:

Resolution
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RES/2010 Legislative Agenda    10/07/09 

RESOLUTION NO. ___________ 1 
 2 
A RESOLUTION introduced by Deputy Mayor Richard Harmon, adopting the City of 3 

Topeka’s legislative agenda for the 2010 legislative session. 4 
 5 
 NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF 6 

TOPEKA, KANSAS, that the following is hereby adopted as the City of Topeka’s legislative 7 

agenda for the 2010 legislative session: 8 

≠ To the extent consistent with the goals of the City of Topeka, support the 2010 9 

Legislative Priorities of the League of Kansas Municipalities. 10 

 ADOPTED and APPROVED by the City Council      . 11 

CITY OF TOPEKA, KANSAS 12 
 13 
 14 

        15 
William W. Bunten, Mayor 16 

 17 
ATTEST: 18 
 19 
 20 
______________________________ 21 
Brenda Younger, City Clerk 22 
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October 20, 2009

 DATE: November 24, 2009

CONTACT PERSON: Mike Coker DOCUMENT #:

SECOND PARTY/SUBJECT: African Aviary Project PROJECT #: T-301000.00

CATEGORY/SUBCATEGORY 020 Resolutions / 004 Public Improvements

CIP PROJECT: Yes

ACTION OF COUNCIL: JOURNAL #:

PAGE #:

DOCUMENT DESCRIPTION:

 
A REVISED PROJECT BUDGET in the amount of $300,000 and A RESOLUTION introduced by City Manager 
Norton N. Bonaparte, Jr., amending the Project Budget for Improvement Project No. T-301000.00 (HTE 302790) 
which provides for the African Aviary Exhibit and authorizing the same, and rescinding Resolution No. 8035. 
 
(Authorizing $300,000 to provide for the design and construction of a new 1,800 square foot enclosed wire mesh 
African bird structure. The project will be funded by Friends of the Topeka Zoo.)

POLICY ISSUE:

Whether or not Council will approve amending project budget. 

STAFF RECOMMENDATION:

Approve Revised Project Budget and Adopt Resolution as presented. 

BACKGROUND:

This exhibit is part of the continued addition of new exhibits for the Zoo. This project is part of the Zoo master plan and 
the Memorandum of Understanding (MOU) between the Zoo (City) and the Friends of the Topeka Zoo (FOTZ). This 
agreement covers six projects being developed over the next five years. 
  
This structure will have public entry & exit sally ports and native vegetation. This exhibit will provide visitors an 
opportunity to learn more about African birds in a walk-through experience.  

BUDGETARY IMPACT:

This project will not affect the debt service to the City.  The funding is part of a commitment from FOTZ as part of the 
Zoo Tomorrow Capitol Campaign. The FOTZ contribution is $300,000. Total project budget = $300,000. The use of 
FOTZ  funds for this project is part of the Zoo master plan approved by the City Council and part of the Zoo Tomorrow 
Capitol Campaign with the Friends of the Topeka Zoo. 

SOURCE OF FUNDING:

Friends Of The Zoo (FOTZ-private funds) 
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Resolution

Revised Project Budget
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IMPROV.PRJ/T-301000 00 Amend    11/5/09 1 

RESOLUTION NO.___________ 1 
 2 

A RESOLUTION introduced by City Manager Norton N. Bonaparte, Jr., amending the 3 
Project Budget for Improvement Project No. T-301000.00 (HTE 4 
#302790) which provides for the African Aviary Exhibit and authorizing 5 
the same, and rescinding Resolution No. 8035. 6 

 7 
 WHEREAS THE COUNCIL OF THE CITY OF TOPEKA adopted Resolution No. 8 

8035 on February 26, 2008, which authorized Improvement Project No. T-301000.00 (HTE 9 

#302790) which provided for the African Aviary Exhibit; and 10 

 WHEREAS, Resolution No. 8035 established a project budget of one hundred fifty 11 

thousand dollars ($150,000.00) to be funded by the Friends of the Topeka Zoo; and 12 

 WHEREAS, it is necessary to increase the project budget to three hundred 13 

thousand dollars ($300,000.00). 14 

 NOW THEREFORE BE IT RESOLVED by the Council of the City of Topeka that it 15 

finds the following described public improvement to be necessary and in the public interest 16 

and does hereby authorize Improvement Project No. T-301000.00 (HTE #302790) as 17 

hereinafter described: 18 

A. GENERAL NATURE OF IMPROVEMENT: 19 
 20 

This project will consist of the design and construction of a new 1,800 square 21 
foot enclosed wire mesh structure.  This structure will have public entry and 22 
exit sallyports and native vegetation.  The African Aviary Exhibit will be 23 
located at the Topeka Zoological Park. 24 

 25 
B. ESTIMATED OR PROBABLE COST: 26 

 27 
$300,000.00 28 

 29 
 C. APPORTIONMENT OF COSTS: 30 
 31 

Friends of the Topeka Zoo (FOTZ) 32 
 33 
 BE IT FURTHER RESOLVED that Resolution No. 8035 is hereby rescinded. 34 
 35 
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 ADOPTED and APPROVED by the City Council____________________________. 36 
 37 
       CITY OF TOPEKA, KANSAS 38 
 39 
 40 
 41 

________________________________ 42 
ATTEST:      William W. Bunten, Mayor 43 
 44 
 45 
 46 
______________________________ 47 
Brenda Younger, City Clerk 48 
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PROJECT BUDGET

Revised Project No. T-301000.00

LOCATION:

Topeka Zoological Park
African Aviary
635 S.W. Gage Blvd.

Contact Person:  Mike Coker
DESCRIPTION OF PROJECT:

SOURCE OF FUNDS:

FOTZ

FOTZ FUNDING Total

COST ESTIMATE: SOURCE

Construction: 221,402 221,402
Design:  27,675 27,675
Construction Services Fees: 17,712 17,712
Administrative Fees: 4,428 4,428
Right-of Way Acquisition: 0 0
Contingency Amount: 28,783 28,783
Interim Interest and Bond Issuance 0 0

Total: $300,000 $300,000

PUBLIC HEARING:

PROJECT AUTHORITY:

a.  Statutes:
b.  Ord./Res. No.:
c.  Improvement District:
d.  City at Large:
e.  Method of Assessment:

PROJECT ENGINEER:   Mark Schreiner, P.E.

This  project will consist of the design and construction of a new 
1,800 square foot enclosed wire mesh structure.  This structure 
will have public entry & exit sallyports and native vegitation.  The 
African Aviary Exhibit will be located at the Topeka Zoological 
Park.
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November 9, 2009

 DATE: November 24, 2009

CONTACT PERSON: Councilmember Larry 
Wolgast

DOCUMENT #:

SECOND PARTY/SUBJECT: Complete Streets Policy PROJECT #:

CATEGORY/SUBCATEGORY 020 Resolutions / 005 Miscellaneous

CIP PROJECT: No

ACTION OF COUNCIL: JOURNAL #:

PAGE #:

DOCUMENT DESCRIPTION:

 
A RESOLUTION introduced by Councilmember Larry Wolgast encouraging the implementation of walkable, 
bikeable complete streets that accommodate bicyclists, pedestrians, public transportation passengers and 
users of all abilities.  (All Council Districts) 
 
(Approval would establish a clear policy that the City should integrate and implement the Complete Streets, to the 
extent financially feasible, as a guiding principle for public improvement design and construction.)

POLICY ISSUE:

Whether or not the City should integrate and implement the Complete Streets, to the extent financially feasible, as a 
guiding principle for public improvement design and construction 

STAFF RECOMMENDATION:

BACKGROUND:

Adoption of the Resolution provides that, to the extent financially feasible, future construction or reconstruction of City 
rights-of-way or any parts thereof shall integrate and implement the Complete Streets, defined as a design principle to 
promote a safe network of access for pedestrians, motorists and transit riders of all ages and abilities.  Nonmotorized 
network plans shall include, at a minimum, reasonable accommodations for accessibility, sidewalks, curb ramps and 
cuts, signage and bike lanes and shall incorporate principles of Complete Streets and maximize walkable and bikeable 
streets within the City.  It shall be a goal of the City to adequately fund the implementation of the policy.  

BUDGETARY IMPACT:

None 

SOURCE OF FUNDING:

N/A 
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ATTACHMENTS:

Resolution
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BRES/Complete Streets   11/3/09 1 

RESOLUTION NO. ___________ 1 
 2 
A RESOLUTION introduced by Councilmember Larry Wolgast encouraging the 3 

implementation of walkable, bikeable complete streets that 4 
accommodate bicyclists, pedestrians, public transportation 5 
passengers and users of all abilities. 6 

 7 
 WHEREAS, the Complete Streets guiding principle is to promote a safe network of 8 

access for pedestrians, bicyclists, motorists and transit riders of all ages and abilities; and 9 

 WHEREAS, the promotion of capital improvements that are planned, designed and 10 

constructed to encourage walking, bicycling and transit use increases the general safety 11 

and welfare for all of Topeka’s citizens; and 12 

 WHEREAS, the Council desires to establish a clear policy that the City should 13 

integrate and implement the Complete Streets as a guiding principle for public 14 

improvement design and construction. 15 

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF 16 

TOPEKA, KANSAS, that: 17 

1. To the extent financially feasible, future construction or reconstruction of City 18 

rights-of-way or any parts thereof shall be in conformity with the policies set forth herein. 19 

a. The City shall integrate and implement Complete Streets, defined as a 20 

design principle to promote a safe network of access for pedestrians, bicyclists, 21 

motorists and transit riders of all ages and abilities. 22 

b. Nonmotorized network plans shall include, at a minimum, reasonable 23 

accommodations for accessibility, sidewalks, curb ramps and cuts, signage and bike 24 

lanes and shall incorporate principles of Complete Streets and maximize walkable 25 

and bikeable streets within the City. 26 

2. It shall be a goal of the City to adequately fund the implementation of this 27 

policy. 28 
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3. All resolutions or rules, or portions thereof, inconsistent with the provisions of 29 

this resolution are hereby rescinded or repealed. 30 

4. Should any section, clause or phrase of this resolution be declared to be 31 

invalid, the same shall not affect the validity of this resolution as a whole, or any part 32 

thereof, other than the part so declared to be invalid. 33 

 ADOPTED and APPROVED by the City Council      . 34 

CITY OF TOPEKA, KANSAS 35 
 36 
 37 
 38 

        39 
William W. Bunten, Mayor 40 

 41 
ATTEST: 42 
 43 
 44 
 45 
______________________________ 46 
Brenda Younger, City Clerk 47 
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November 10, 2009

 DATE: November 24, 2009

CONTACT PERSON: JIM LANGFORD/KEJ DOCUMENT #:

SECOND PARTY/SUBJECT: WEEKLY EXPENDITURES PROJECT #:

CATEGORY/SUBCATEGORY 014 Ordinances – Non-Codified / 005 Miscellaneous

CIP PROJECT: No

ACTION OF COUNCIL: JOURNAL #:

PAGE #:

DOCUMENT DESCRIPTION:

 
AN ORDINANCE introduced by City Manager Norton N. Bonaparte, Jr., allowing and approving City 
expenditures for the period of November 2, 2009, through November 8, 2009, and enumerating said 
expenditures therein.  First and Final Reading.

POLICY ISSUE:

Approve and allow weekly payments of valid operating expenditures, pursuant to Resolution No. 7607. 

STAFF RECOMMENDATION:

Adopt as presented. 

BACKGROUND:

Pursuant to Resolution No. 7607, adopted on April 12, 2005, which provides authorization to pay for certain 
expenditures prior to approval by the Council in an expenditure ordinance, the expenditures being authorized by this 
ordinance have been previously paid, in accordance with established procedures and policies for such payments.  

BUDGETARY IMPACT:

Approves expenditures for the period November 2, 2009 through November 8, 2009, in the amount of $4,421,077.37. 

SOURCE OF FUNDING:

Appropriated funds and fees-for-service revenues of various City departments. 

ATTACHMENTS:

Ordinance

Expenditures

 

Item #16



  

(Published in the Topeka Metro News         ) 1 
 2 
 3 

ORDINANCE NO.      4 
 5 
AN ORDINANCE introduced by City Manager Norton N. Bonaparte Jr., allowing and 6 

approving City expenditures for the period of November 2, 2009, 7 
through November 8, 2009, and enumerating said expenditures 8 
herein. 9 

 10 
BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF TOPEKA, KANSAS: 11 

Section 1. All expenditures made or authorized to be made by issuance of checks 12 

or electronic transfers as enumerated herein, are in accordance with City of Topeka 13 

Resolution No. 7607. 14 

Section 2. The claims and expenditures listed in Exhibit A, which is on file in the 15 

City Council Office and the City Clerk’s Office and incorporated herein by said reference, 16 

are hereby allowed and approved for payment. 17 

Section 3. Total for 271 vendor checks written in this period $982,696.35 18 

 Total vendor checks voided in this period (net)        (00.00) 19 

 Total electronic transfers to vendors in this period           930,181.8620 

 Total net payroll to employees this period                       1,620,282.99  21 

  Total payroll related electronic transfers this period             887,916.17 22 

 Total for expenditures in this period      $4,421,077.37 23 

Section 4. This ordinance shall take effect and be in force after its passage, 24 

approval and publication in the official city newspaper. 25 

PASSED and APPROVED by the City Council       . 26 

 27 
        28 

ATTEST: William W. Bunten, Mayor 29 
 30 
 31 
____________________________ 32 
Brenda Younger, City Clerk 33 

Attachment number 1
Page 1 of 1



Attachment number 2
Page 1 of 32



Attachment number 2
Page 2 of 32



Attachment number 2
Page 3 of 32



Attachment number 2
Page 4 of 32



Attachment number 2
Page 5 of 32



Attachment number 2
Page 6 of 32



Attachment number 2
Page 7 of 32



Attachment number 2
Page 8 of 32



Attachment number 2
Page 9 of 32



Attachment number 2
Page 10 of 32



Attachment number 2
Page 11 of 32



Attachment number 2
Page 12 of 32



Attachment number 2
Page 13 of 32



Attachment number 2
Page 14 of 32



Attachment number 2
Page 15 of 32



Attachment number 2
Page 16 of 32



Attachment number 2
Page 17 of 32



Attachment number 2
Page 18 of 32



Attachment number 2
Page 19 of 32



Attachment number 2
Page 20 of 32



Attachment number 2
Page 21 of 32



Attachment number 2
Page 22 of 32



Attachment number 2
Page 23 of 32



Attachment number 2
Page 24 of 32



Attachment number 2
Page 25 of 32



Attachment number 2
Page 26 of 32



Attachment number 2
Page 27 of 32



Attachment number 2
Page 28 of 32



Attachment number 2
Page 29 of 32



Attachment number 2
Page 30 of 32



Attachment number 2
Page 31 of 32



Attachment number 2
Page 32 of 32



 
A Capital City Government Working For You… 

www.topeka.org 

Council Action Form 
 

Council Chambers  
214 SE 8th Street  

Topeka, Kansas 66603

Back Print

 

November 9, 2009

 DATE: November 24, 2009

CONTACT PERSON: Bill Hoover/David 
Thurbon

DOCUMENT #: Z09/8

SECOND PARTY/SUBJECT: Cory Higginbotham PROJECT #:

CATEGORY/SUBCATEGORY 014 Ordinances – Non-Codified / 007 Zoning

CIP PROJECT: No

ACTION OF COUNCIL: JOURNAL #:

PAGE #:

DOCUMENT DESCRIPTION:

 
AN ORDINANCE introduced by City Manager Norton N. Bonaparte, Jr., amending the "District Map" referred to 
and made a part of the Zoning Ordinances by Section 48-1.04 of the Code of the City of Topeka, by providing 
for certain changes in zoning on property located at 1236 SW Garfield Avenue from "R-2" Single Family 
Dwelling District TO "M-1" Two Family Dwelling District.  Final Reading.  (Z09/8) (Council District No. 6) 
 
Voting Requirement:  Majority vote of the Governing Body, including the Mayor. 
 
(Approval would allow the property to be used for two-family residential uses.)

POLICY ISSUE:

Request is inconsistent with the land use principles of the Elmhurst Neighborhood Plan and the Comprehensive Plan.  
See attached Planning Commission minutes for a detailed discussion of the issues.  

STAFF RECOMMENDATION:

The Planning Commission recommended this proposal be DISAPPROVED by a vote of 8-0-0at their October 19, 2009 
meeting as referenced in their attached minutes. The Planning Department recommended that this request be DIS-

APPROVEDas referenced in the attached staff report.

BACKGROUND:

   

l See Staff Report.  
l Governing Body options:  
l Adopt the recommendation of the Planning Commission by Ordinance (6 votes);  
l Override the Planning Commission’s recommendation by a two-thirds majority (7 votes) of the Governing 

Body membership; or,  
l Return such recommendation to the Planning Commission with a statement specifying the basis for the Governing 

Body’s failure to approve or disapprove. 
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BUDGETARY IMPACT:

N/A 

SOURCE OF FUNDING:

N/A 

ATTACHMENTS:

Ordinance

Staff Report

Vicinity map

Letters 7 pages

Aerial Lrg

Aerial

Zoning Map

Application 5 pages

Planning Commission Minutes
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(Published in the Topeka Metro News ____________________________________) 
 

 ORDINANCE NO. ________________________                    

 

AN ORDINANCE introduced by City Manager Norton N. Bonaparte, Jr. amending the “District 
Map” referred to and made a part of the Zoning Ordinances by Section 48-
1.04 of the Code of the City of Topeka, by providing for certain changes in 
zoning on property located at 1236 SW Garfield Avenue from “R-2” Single 

Family Dwelling District TO “M-1” Two Family Dwelling District. (Z09/8) 

(Council District No. 6) 
 

BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF TOPEKA, KANSAS: 
 

Section 1. That the “District Map” referred to and made a part of the Zoning Ordinances 

by Section 48-1.04 of the Code of the City of Topeka, be, and the same is hereby amended, by 

classifying the following described property: 

Lot 512 and the north ½ of Lot 514, Elmhurst Subdivision, Shawnee County, 

Kansas. 

 

from “R-2” Single Family Dwelling District TO “M-1” Two Family Dwelling District. 

Section 2. This Ordinance Number shall be fixed upon the “District Map”. 

 Section 3. All ordinances or parts of ordinances in conflict herewith are hereby repealed. 

Section 4. This Ordinance shall take effect and be in force from and after its passage, 

approval and publication in the official city newspaper. 

PASSED AND APPROVED by the Governing Body of the City of Topeka, 

_______________________, 2009. 

 
____________________________ 
William W. Bunten, Mayor 

ATTEST: 
 
_________________________________ 
Brenda Younger, City Clerk                                                 

     To Be Codified       _______ 
Not To Be Codified       ___X___   
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October 19, 2009 
                                                                                                            Agenda Item #E-2 

1 of 4 
Higginbotham 

 

ZONING REPORT 
 

CITY OF TOPEKA PLANNING DEPARTMENT 

 

 

CASE NO:  Z09/8    by: Cory Higginbotham. 

   

 

PROPOSAL:  Amend the District Zoning Classification from "R-2" Single-Family Dwelling District, 

TO "M-1" Two-Family Dwelling District.  

 

LOCATION:  1236 SW Garfield Avenue.  

 

PRESENT USE:   A 3,896 square foot (0.089 ac.) tract occupied by a 2,140 square foot single-family 

dwelling. 

 

PROPOSED USE:  The applicant is seeking rezoning to allow the property to be redeveloped for two-

family residential use.  The existing dwelling is proposed to be made into an up/down duplex with 

associated parking taking access from the alley.  

 

BACKGROUND:  The subject dwelling is a 2½ story structure dating from the early part of the last 

century (1909) and is located within the area known as Elmhurst.  By the mid-1950s portions of the area 

of Elmhurst were up-zoned to allow two-family dwellings.  As the applicant indicates the dwelling had 

been used as a two-family structure however, with the passage of Ordinance No. 17631, on January 5, 

2001, roughly half of the property making up the Elmhurst area was re-zoned from "M-1" Two-Family 

Dwelling District to "R-2" Single-Family Dwelling District.  The re-zoning was a City sponsored action 

whereby all of the area previously zoned "M-1" Two-Family Dwelling District within Elmhurst- 

predominately the areas existing south of 11th Street - was rezoned to the current "R-2" Single-Family 

Dwelling District designation (see the attached vicinity map from case Z00/54) .  This action was taken to 

begin the process of bringing the area into compliance with the adopted land use plan for the 

neighborhood as set forth in the Elmhurst Neighborhood Plan element of the City of Topeka 

Comprehensive Plan. 

 

At the time of the re-zoning and the adoption of the Elmhurst Neighborhood Plan the subject site’s 

location was considered to be between an "at risk and an intensive care" area since it was blighted with 

vacant and run down housing in addition to being located in what was considered a high crime area of 

Elmhurst.  All this was indicating the need to address the spread of blight here before the more stable 

blocks of the Elmhurst area were affected.  The destabilizing affects caused by vacant housing and the 

high crime rate has been reduced to a great extent with the eradication of several drug houses within the 

area.  

 

CHARACTER OF NEIGHBORHOOD:  The subject property is located in an area of the southeast 

corner of the Elmhurst Neighborhood Plan area which, is a little over a half block west of the Dillon’s 
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grocery store located at the northeast corner of SW Washburn Avenue and SW Huntoon Street. With 

exception of the subject site’s proximity to the Dillon store the neighborhood is overwhelmingly 

residential with an over 90% concentration.  In turn, the area retains much of its original low-density 

residential character with 87% of all parcels devoted to single-family residential use as indicated by the 

Elmhurst Neighborhood Plan.     

 

ZONING CLASSIFICATION AND USE OF SURROUNDING PROPERTIES: 

 

ZONING CLASSIFICATION                        PRESENT LAND USE 

 

North:  "R-2" Single-Family Dwelling District            Residential  

South:  "R-2" Single-Family Dwelling District            Residential (two-family duplex) 

East: "R-2" Single-Family Dwelling District                       Residential 

West: "R-2" Single-Family Dwelling District            Residential 

 "M-1" Two-Family Dwelling District             Residential (two-family duplex) 

 

LENGTH OF TIME PROPERTY HAS REMAINED VACANT AS ZONED OR USED FOR ITS 

CURRENT USE UNDER PRESENT CLASSIFICATION:  The property was platted in 1909, with the 

subject dwelling having been built shortly thereafter.  The dwelling served as a single family structure 

until sometime in the 1950s when the area was rezoned for two-family residential use.  In 2000, the area 

was again rezoned for single-family since with the passage of 40 years, the subject area was still 

predominately single-family in character and did not exhibit any two-family districts or great 

concentrations of two-family uses.  At the time of the adoption of the Elmhurst Neighborhood Plan 

approximately 92% of the residential properties were "overzoned" (i.e., existing use is less intensive than 

allowed uses under the current zoning).  One of the principal goals of the Elmhurst Neighborhood Plan is 

to promote "Single-family residential land use, as the predominate and intended land use of the 

neighborhood, should remain viable and be protected from encroachment of incompatible land uses." By 

maintaining the original low-density residential character of the area this goal is achievable.  

 

SUITABILITY OF PROPERTY FOR USES TO WHICH IT HAS BEEN RESTRICTED: The site’s 

present classification of "R-1" Single-Family Dwelling District, is intended for the development of 

detached single-family dwellings in locations free from the encroachment of incompatible uses, and is 

consistent with the established pattern of zoning and land use in the area as well as the goals and 

objectives of the adopted Elmhurst Neighborhood Plan.  Therefore, the site would appear to be perfectly 

suited to the uses to which it is currently restricted.  

 

CONFORMANCE TO COMPREHENSIVE PLAN:  The Comprehensive Plan designates this area as 

Urban/Suburban Low Density Residential land use.  The proposed rezoning to two-family is viewed as 

being inconsistent with both the Comprehensive Plan and the Elmhurst Neighborhood Plan which also 

calls for this site and area to remain single-family.  An "M-1" zoning district is intended to be located so 

as to provide a transitional use between districts of lesser and greater intensity.  The subject property is in 

the middle of an established single-family neighborhood and as such the proposed rezoning would be 

viewed as inappropriate "spot" zoning which is found to be contrary to accepted planning principles.  The 

proposal for this reason is viewed by staff as being inconsistent with the Comprehensive Plan, in addition 

to the Elmhurst Neighborhood Plan, an element of the City of Topeka Comprehensive Plan.  
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THE EXTENT TO WHICH REMOVAL OF THE RESTRICTIONS WILL DETRIMENTALLY 

AFFECT NEARBY PROPERTIES:  Accepted planning principles dictate that established patterns of 

land use must be recognized as a basic factor which strongly influences rezoning decisions.  Based upon 

the established patterns of land use within the area a removal of the present restrictions would only serve 

to undermine the advances made by the Elmhurst Neighborhood Plan and its attempt to fortify the 

established low-density single family character of Elmhurst. To this end, rezoning the property from its 

current "R-2" Single-Family Dwelling District classification to the proposed "M-1" Two-Family Dwelling 

District classification is viewed as being incompatible with the established pattern of zoning within the 

area, as having a detrimental affect on properties within the area, and being detrimental to the 

advancement of the Elmhurst Neighborhood Plan. 

 

THE RELATIVE GAIN TO THE PUBLIC HEALTH, SAFETY AND WELFARE BY THE 

DESTRUCTION OF THE VALUE OF THE OWNER’S PROPERTY AS COMPARED TO THE 

HARDSHIP IMPOSED UPON THE INDIVIDUAL LANDOWNER:  The site’s present classification 

is consistent with the established pattern of zoning and land use in the area as the property is currently 

zoned "R-2" Single-Family Dwelling District.  The integrity of the area’s predominately single-family 

residential character has been breached by the influx of two-family development over time.  The more 

permissive "M-1" zoning district only served to cloud the area making it less desirable for exclusive 

single-family uses.  The re-zoning accomplished with case (Z00/54) and the implementation of the 

Elmhurst Neighborhood Plan has only served to strengthen the ability of the area to begin to rebound and 

prosper.  Allowing a more intense use threatens the integrity of all the good changes that Elmhurst has 

experienced over the last decade derived from the re-zoning action and the adoption and implementation 

of the Elmhurst Neighborhood Plan.  

 

Preventing a more intense use within the neighborhood outweighs the hardship placed upon the 

landowner who, as previously indicated, is aware the property has been zoned "R-2" Single-Family 

Dwelling District for nearly 10 years.   As a whole the community’s health, safety, and welfare would be 

more substantially aided by seeing the Elmhurst Neighborhood Plan continue to be implemented. The 

neighborhood would be more negatively impacted than the hardship being imposed on a landowner, who 

was aware of the zoning of the property and its limitations at the time the property was recently acquired. 

 

AVAILABILITY OF PUBLIC SERVICES:  All essential public utilities, services and facilities are 

presently available to this area and will not be overburdened by this proposal.    

 

COMPLIANCE WITH ZONING AND SUBDIVISION REGULATIONS:  
  

Application:  Complete. 

 

Minimum Lot Area: Non-Compliant – 3,896 S.F. The "R-2" District requires a minimum lot area of 

5,000 and the "M-1" District requires a minimum lot area 4,500 S.F. respectfully.  However, in both 

situations the subject lot is considered to be legal non-conforming.  (Many lots within the district also do 

not meet these minimum lot area requirements).  

 

Setbacks:  Compliant. 

 

Attachment number 2
Page 3 of 4



October 19, 2009 
                                                                                                            Agenda Item #E-2 

4 of 4 
Higginbotham 

Platting:  Compliant – Property is platted as Lots 512 and more, Elmhurst Subdivision.  

 

CONCERNS OF STAFF AND REVIEWING AGENCIES:  This request has been submitted to all 

applicable reviewing agency staff for their consideration and comment.  No significant issues or concerns 

were expressed by reviewing staff relative to Code compliance or the provisions of public services except 

for the following: 

 

≠ The subject tract does not meet the minimum lot area of the "M-1" Two-Family Dwelling 

District.  The "M-1" District requires a minimum lot area of 4,500 square feet to be considered for 

two-family dwelling use, the subject property is only 3,896 square feet in area.  Normally a lot of 

this size would not be considered however, the current "R-2" zoning classification requires a lot 

to be a minimum of 5,000 square feet.  Since the subject lot is currently non-compliant, as are 

many in the district, and as the "M-1" zoning classification requires less area than the lots current 

zoning classification it was determined that the substandard lot size should not in itself be a 

disqualifier for rezoning consideration. 

 

≠ The Elmhurst Neighborhood Association has expressed their concerns with any change that is not 

in keeping with the primary goals and objectives of the adopted Elmhurst Neighborhood Plan.  

The Association deems any deviation from the plan to be detrimental to the neighborhood and to 

the plan’s viability as a meaningful document. 

 

≠ In staff’s opinion, the request, if approved, would represent "spot zoning".  Spot zoning is not 

legal because: 1) It is not based on a uniform land use plan, 2) It is zoned differently than 

surrounding properties, 3) It provides a benefit to a particular property owner to the potential 

determent of surrounding properties.  Case law has determined that spot zoning is not legal. 

 

ADDITIONAL FACTORS: 

 

     1. Neighborhood Improvement Association: Elmhurst. 

 

     2. Capitol Plaza Area: Not Applicable. 

 

     3. Flood Hazard Area: Not Applicable. 

 

     4. Airport Hazard Area: Not Applicable. 

 

     5. Historic Properties: Not Applicable. 

 

STAFF RECOMMENDATION: 

 

Based upon the above findings and analysis Planning Staff recommends DISAPPROVAL of this 

proposal. 

        

 

             Prepared by: Dean W. Diediker, Planner II  
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"

Minutes of the 

Topeka Planning Commission 

October 19, 2009 
 

 

Z09/8 by Cory Higginbotham requesting to amend the District Zoning Classification from “R-2” 

Single-Family Dwelling District TO “M-1” Two Family Dwelling District on property located at 1236 

SW Garfield Avenue. (Diediker)  Dean Diediker summarized the staff report. 
 

Opponents: 
Marc Galbraith, 1230 College, President of the Elmhurst Neighborhood Association, spoke in 
opposition to the proposal.  He said he is speaking on behalf of many members of the NA.  He said 
there are many in the audience (approximately 25 people stood in support) and many others that 
could not come to the meeting tonight.  He stated the Elmhurst neighborhood was down-zoned in 
2001.  He said many houses in this area were showing serious blight and it was considered a high 
crime area.  There were many drug houses in this area and throughout the Elmhurst neighborhood. 
 All of this affected everyone in the neighborhood and aided in destabilizing the area.  We have 
worked hard to turn the neighborhood around.  The down-zoning was the foundation for the 
progress of cleaning up our neighborhood and has made a huge difference.  There are 
homeowners and renters in this neighborhood that have worked hard to clean up and invest in their 
homes.  All of the work has given property owners some assurance that this is a good area to 
invest and live in.  He requested the commission vote against the rezoning because there is no 
justification for it.  Mr. Galbraith gave the commission two letters of opposition from neighbors.   
 
Mark Boyd asked if the house is being used as a single family home currently?  Mr. Galbraith said 
he thinks it is single family.  Several members of the commission stated they think the house is 
currently vacant.  Mr. Boyd said there will be some construction to convert this to a two family 
home?  Mr. Galbraith said he thinks so.   
 
Doug Bassett said he would like to know what the applicant’s intention is.  Mr. Galbraith said he 
thinks he just wants to split it up.   
 
Melissa Ekland 1240 SW Garfield, spoke in opposition to the proposal.  She said she lives right 
next door and the house has been vacant for about a week.  She said the previous tenants would 
park on her property.  She said in this area everyone parks in their backyard via the alley.  She said 
the house currently has an exterior door on the second floor that e would need to build a staircase 
to.  She said the police have been diligent about cleaning up drug dealers in this area.  This house 
was a known drug house and that was with it as a single family home.  If it is a duplex it will invite 
more problems.  Ms. Ekland said she doesn’t want trash, crime and parking problems right next 
door.   
 
Duane Polmeroy, President of the Central Topeka Turnaround Team, spoke in opposition to the 
proposal.  He said he was also speaking on behalf of the Turnaround Team.  He said he moved to 
the 1100 block of Fillmore in 1992 and as a council member helped review and update/correct the 
zoning in Topeka.  He said it was a very lengthy process to downzone a neighborhood.  He said 
every piece of property was grandfathered in at the time with whatever use was in place.  This is 
clearly a case that where the requested zoning won’t work.  He said there were many blocks in this 
area where they put multiplexes were put amongst single family homes.  This was all before they 
had council representation.  He said the main problem is the Fire Department doesn’t know what to 
expect in homes that have been converted from single family.  They don’t know how many units, 
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etc.   
 
Karen Ritter, Vice President College Hill Neighborhood Association, spoke in opposition to the 
proposal.  She said College Hill N.A. is in support of Elmhurst N.A. opposition.  The down-zoning in 
this area has helped this neighborhood.  There are many homes that were multifamily in the past 
and been turned into single family.  This helps stabilize the neighborhood and gives the owners 
more pride.  When I bought my home there were many homes that were multifamily but my realtor 
helped me understand the down-zoning and I bought in the area.  She said we would like all 
neighborhoods to support each other.   
 
Debra Swank, Councilwoman District #6, spoke in opposition to the proposal.  She stated this is a 
wonderful area.  The down-zoning has been successful in cleaning up and bring the neighborhood 
back.  She said the property owner should have done his homework to know what he was 
purchasing.  This neighborhood has pride and are our eyes in the area.  The central part of the city 
property values have gone up because there is more home ownership.  She said even if this was 
multifamily in the past it has been single family for the last five years so it should remain single 
family.   
 
Michelle Hoferer said, as a realtor, are the potential owners of the property told the zoning of the 
property?  Ms. Swank said she does disclose the zoning but it is not required.  She added this 
property was bought as an investment and he should have checked the zoning.     
 
Tom Beneka, Vice-President Chesney Park NIA, spoke in opposition to the proposal.  He said this 
would be spot zoning if approved.  He requested the commission deny the rezoning.  
 
Frank Hogue, homeowner in Chesney Park, spoke in opposition to the proposal.  He said his area 
is just coming out of some of the problems the Elmhurst area has escaped from.  We are in the 
process of cleaning up the drugs, prostitutes and multifamily home.  We are trying to rebuild the 
central part of the city.  He asked the commission not to break up the single family homes.  There is 
no way to keep law and order in areas with multiple family homes.   
 
Jeff McKeiver, homeowner in Elmhurst area, spoke in opposition to the proposal.  He said his family 
has watched the transformation of this area.  He said we have raised our children here.  Many of 
the houses have been converted back to single family and we have seen nothing but improvement 
since.  Our neighborhood recently celebrated 100 years.  This rezoning would take away from our 
neighborhood.   
 
Chairman Boyd said it is great to see all the neighborhoods work together and come to the meeting 
to speak.  Ms. Hoferer echoed his appreciation. 
 
Michelle Ekland, 1240 SW Garfield, spoke in opposition to the proposal.  She said she lives next 
door.  She said overall Elmhurst and College Hill areas have done a great job in cleaning up and 
improving their neighborhoods.  She said our block isn’t as safe as others but if this rezoning goes 
through it would further deteriorate our area.  She said the police and code compliance are in the 
area all the time.  The problem homes we have right now are rentals with multiple people living in 
them.  She said she doesn’t want to see the area go down further.  The house has been vacant for 
about 3 weeks.  The last renters were told it is a duplex and could only rent the bottom half.  It is 
being advertised as a duplex.  There are many code issues with this house that the property owner 
won’t address. 
 
Doug Bassett said they can only have one family in a single family home, correct?  Mr. Thurbon 

Attachment number 9
Page 2 of 3



Draft 3  Draft 

said they can have up to five unrelated people living in a house. 
 
Darrell Ekland, 1186 Miffland Court, spoke in opposition to the proposal.  He said he is the former 
president of the Landlord Association.  He urged the commission to support planning process and 
reject this request for rezoning. 
 
John Federico asked if Mr. Galbraith’s opposition is a blanket opposition in the rezoning of the 
property and not against the property owner?  Mr. Galbraith replied there have been two code 
violations with this property for the short time he has owned it.  We are concerned with the property 
owner’s maintenance of the property and lack of background check in tenants.  Mr. Federico asked 
if it was a different owner would it make a difference? Mr. Galbraith replied no, we are all against 
the zone change.  The detriment to the neighborhood would be horrible.   
 
No one spoke in favor of the proposal. 
 
Exparte communications – none 
 
Michelle Hoferer moved disapproval of the proposal (following staff’s recommendations), seconded 

by Mike Lackey.  DISPPROVAL.  (8-0-0)   
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